causes  for discipline,   Che Employer's  Rules   state  that   such
breaches "may"   be cause  for  disciplinary action,   but  do  not  make
the breaches   specifically dischargeable  offenses  unless   they   are
liable   to,   or  do cause  personal   injury.   Only   fighting  is made
specifically  a  dischargeable offense  by   the   Rules,   and  it  is   the
assertion  of   discharge discipline   for  fighting  which  is   the   sub-
ject   of   this   case.   Thus,   while   the   various   illustrations may
tend   to   show a  laxity  in  enforcment  of   other   rules,   unless
they   are related  to   the more  serious  offense   of  fighting,   or   a
showing of   personal   injury caused   by  the  other   offenses,   such
illustrations  do not   demonstrate   laxity   in  enforcement  of   the
Rule  against   fighting  and   the  failure  to   discharge   for  breach
of   that  Rule.

Further  on  the matter of  relevance  and   materaliality  of   the
various   illustrations,   the  timing   of  the   incidents  contributes   to
such   judgments.     The  record  shows   that  since Joe Pride  has   become
Superintendent  at  this mine,   there   has  been   an   attempt   to   "tighten
up"   enforcement of   the Rules.     That  is,   after   complaint  made   by
the  Mine  Committee,   the new summary  was   posted   and   even Union
witnesses  concede  that after   the   posting  "things  were better"
even while  insisting   that  "it   still  goes  on".      The   record   also
shows   that,   effective April  1,   1980,   the  Safety  rules,   reitera-
ting   that   fighting  is  a dischargeable offense,   were   promulgated
and   the Grievant was  given a  copy  of   the   same.     Whatever may
have  been  the  "policy and  practice11   prior   to   about   the  first   of
the  year 1980,   the record  shows   that  the Employer has attempted
to   reverse any apparent  laxity,   and   the material  question  on
fighting,   especially,   is   the  course  of   enforcement  of   the  Rules
with  respect   thereot   since that   Lime.

Another   problem  to  be dealt   with with  respect   to   the  use of
examples of  lack of  enforcement   is   the   question whether  management
knew  of   the  incidents and  did  nothing about   them.     As   this   case
demonstrates,   it is  one  thing   to   complain   that  management  does
not  enforce Rules,   but  it  is material   to  any  determination  of
discriminatory  enforcement  to  have   evidence   that management   knew
of   the  incidents and   took no  steps   for  assessment of discipline.

Accordingly,  it  is   important   to  note  here   that  of   the  many
incidents  reported   in the  testimony,   I  have  summarized   those
which,   under   the foregoing principles  of   relevance   and materi-
ality,   1  judge   to be  probative on   the question  of  discriminatory
enforcement  of   the   Rules  here asserted.      On   that   point,   then,
even of   those  incidents  reporting  fights   in   the   past,   I  do   not
summarize  the  evidence thereon which does  not   show  that manage-
ment knew of  the incidents,   either  because   they were not reported
or  because it   was  shown  that  any   such knowledge could  have  come
only  by hearsay without  anyone being willing   to  present  factual
testimony on which the Employer  could assay  to  "establish   justeeing a  hardaculty
